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URGING  IMMEDIATE  PASSAGE  OF  THE 
WEBB  BILL  (H.  R.  17,350)  WITH  CERTAIN 
SUGGESTED  MODIFICATIONS. 


January,  1917 


RESOLUTIONS. 

The  Board  of  Directors  of  The  Merchants'  Ass(3ciation  of  New 
York,  at  a  meeting  held  January  11,  1917,  received  and,  by  a 
unanimous  vote,  approved  the  following  report  on  the  Webb  Bill 
(H.R,  17,350),  submitted  by  The  Association's  Committee  on 
Federal  Trade  Commission;  and  adopted  the  following  preambles 
and  resolutions  in  relation  thereto:  ■ 

Whereas,  the  Webb  Bill  "to  promote  export  trade,  and  for 
other  purposes'*  (H.R.  17,350),  now  pending  in  the  Senate  of  the 
United  States  will,  when  modified  in  the  respects  suggested  in  the 
accompanying  report,  permit  co-operative  action  in  the  American 
export  trade  under  saf^uards  that  will  adequately  protect  the 
American  public  and  every  individual  American  exportar,  pro- 
ducer and  consumer;  and 

Whereas,  the  Webb  Bill,  when  so  modified,  will  accord  with, 
and  respond  to  the  reconraiendations  of  the  President  and  of  the 
Federal  Trade  Conmrission  and  of  the  Chamber  of  Commerce  of 
the  United  States  and  of  many  trade  and  commercial  organiza- 
tions, including  our  own,  which  have  strongly  urged  such  legis- 
lation; and 

Whereas,  the  Webh  Bill,  with  the  modifications  suggested  in 
the  accompanying  report,  will  fulfill  the  purposes  expressed  by 

these  officials  and  unofficial  bodies  in  respect  of  American  export 
trade,  and  by  removing  the  handicaps  now  imposed  by  American 
anti-trust  laws  upon  American  export  trade  will  permit  American 
exporters  to  utilize  the  advantages  of  co-operative  action  in  sell- 
ing the  products  of  American  labor  against  the  competition  of 
foreign  combinations  in  the  markets  of  the  world; 
Now,  therefore,  be  it 

Resolved,  that  The  Merchants'  Association  of  New  York,  hav- 
ing upwards  of  five  thousand  members  drawn  from  every  branch 
of  the  commercial,  industrial,  professional  and  civic  life  of  New 
York  City,  and  through  its  memberehip  representing  many 
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thousands  of  American  employers  and  employees  whose  welfare 
depends  upon  the  success  of  American  export  trade,  renews  its 
endorsonrat  of  the  Webb  Bill,  with  the  modifications  of  detail 
suggested  in  the  resolution  unammoasly  adopted  by  its  Executive 
Committee  at  a  meeting  held  July  17,  1916,  and  hereby  adopts 
the  accompanying  report  upon  the  Webb  Bill,  and  heartily  en- 
dorses the  Bill  with  the  modifications  suggested  in  the  accom- 
panying report,  and  strongly  urges  upcm  the  Presideat  and  upon 
the  Congressional  Committees  having  the  Bill  in  charge  and  upon 
the  members  of  both  branches  of  Congress  the  importance  of 
promptly  passing  the  Bill  with  these  modifications^  and  be  it 
further 

Resolved,  that  copies  of  this  resolution  and  the  accompanying 

report  be  sent  to  the  President  of  the  United  States,  to  the  mem- 
bers of  both  branches  of  Congress,  and  to  the  various  trade  and 
comnierGial  organizations  with  which  we  are  affiliated  or  in 
correspondence,  and  that  they  be  respectfully  requested  to  urge 
as  earnestly  as  possible  the  prompt  passage  of  the  Webb  Bill  with 
these  modifications  of  detail. 

Thb  Mbrchants'  Association  of  New  York, 

By  S.  C.  MsAD,  Secretary. 


REPORT  OF  THE  COMMITTEE. 

Jantiary  10, 1917. 

To  the  Board  of  Directors  of 

The  Merchants'  Association  of  New  York. 
Gbntlbmbn: — 

The  Webb  Bill  "to  promote  export  trade,  and  for  other  pur- 
poses "  which  was  introduced  in  Congress  as  H.  R.  16,707  on 
Ttine  28  1916,  by  Chairman  Webb  of  the  House  Judiciary  Com- 
mittee, 'was  made  the  subject  of  a  report  by  the  Committee  on 
Federal  Trade  Commisaon  of  The  Merchants'  Association  of 
New  York,  which  report  was  approved  by  unanimous  vote  of  the 
Executive  Committee  of  The  Association  at  a  meeting  held  July 
17  1916.  The  Association  thereby  endorsed  the  Webb  Bill  with 
the  moifications  of  detail  suggested  in  the  report  above  men- 
tioned, and  adopted  preambles  and  resolutions  urging  upon  the 
President,  the  Congressional  Committees  having  the  bill  m 
charge,  and  the  members  of  both  branches  of  Congress  the  im- 
portance of  pfomptly  passing  the  biU  with  those  modifications. 

On  August  8,  1916,  the  Webb  BiU  was  re-introduced  as  H.  R. 
17  350  containing  the  modifications  that  had  been  urged  by 
The  A^ation.  On  August  15,  1916,  the  Bill  was  favorably 
reported  by  the  House  Judiciary  Committee  to  the  House  of 
Representatives,  and  on  September  2,  1916,  it  was  passed  witii 
several  amendments  by  the  House,  and  is  now  pending  m  the 
Senate.  The  Federal  Trade  Commission,  meanwhile,  has  pub- 
Kshed  a  report  <rf  neaily  a  thousand  pages  on  "Co-operation  in 
the  American  Export  Trade,"  in  which  the  Commission  has  fully 
set  forth  the  overwhelming  economic  and  legal  arguments  m 
favor  of  such  legislation.  In  its  Annual  Report,  dated  Novem- 
ber 15, 1916,  the  Commission  has  called  attention  to  two  amend- 
ments,' adopted  while  the  hill  was  being  passed  in  the  House, 
which  amendments,  the  Commission  has  stated,  might  "entirely 
nullify"  the  purpose  of  the  bill.   And  in  his  Annual  Address 


to  Congress  on  December  5,  1916,  the  President  has  urged  that 
this  legislation  be  promptly  passed  because,  as  he  has  stated, 
"the  opportunity  is  here  and  may  escape  us  if  we  hedtate  m 
dday." 

In  the  light  of  these  developments,  the  Association's  Com- 
mittee on  Federal  Trade  Commission  has  continued  its  study  of 
the  Webb  BiU  (H.R.  17,350)  in  the  form  in  which  it  passed  the 
House  oi  Representatives  and  is  now  pending  in  the  Senate; 
and  as  the  result  of  its  study,  the  Committee  recommends  that 
the  Association  endorse  the  bill  with  the  modifications  herein- 
after suggested,  and  that  it  adopt  preambles  and  resolutions 
hereto  appended,  urging  upon  the  President,  tiie  Congressi(»ud 
Committees  having  the  bill  in  charge,  and  the  members  of  both 
branches  of  Congress  the  importance  of  promptly  passing  the 
bill  with  these  modifications. 


GIST  OF  THE  WEBB  BILL. 

The  Webb  BiU  (H.R.  17,350),  as  reported  by  the  House 
Judiciary  Conmiittee  to  the  House  of  Re^:esentatives,  provides 

that  nothing  in  the  Sherman  Anti-Trust  Act  "shall  be  construed 
as  declaring  to  be  illegal  an  association  entered  into  for  the  sole 
purpose  of  engaging  in  export  trade  and  actuaUy  engaged 
soldy  in  such  trade,  or  an  agreem^t  made,  or  act  dcuie,  in  the 
course  of  export  trade  by  such  association,  provided  such  agree- 
ment or  act  is  not  in  restraint  of  trade  within  the  United  States." 
(Section  2) 

"Association,"  as  here  used,  was  defined  as  "any  c(nporation 
or  combination,  by  contiact  or  otherwise,  of  two  or  more  persons, 

partnerships,  or  corporations."    (Section  1) 

These  provisions,  with  the  provision  that  "export  trade  "shall 
mean  "solely  tiade  or  commerce  in  goo^,  wares,  or  merchandise 
exported,  or  in  the  course  of  being  exported  from  tiie  United 

States  or  any  Territory  thereof  to  any  foreign  nation;  but  .  .  . 
shall  not  be  deemed  to  include  the  production  or  manufacture, 
within  the  United  States  or  any  TeniUnry  thereof  o£  such  goods, 
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wares  or  merchandise  or  any  act  in  the  course  of  such  production 
or  manufacture"  (Section  1),  carefully  limited  the  operation  of 
the  Webb  Bill  to  transactions  that  were  solely  in  the  course  of 
export  trade,  and  effectually  excluded  horn  the  benefits  of  the  bill 
any  transactions  that  in  any  "wise  were  in  the  course  of  pro- 
duction, manufacture,  or  trade  within  the  United  States. 

Sections  1  and  2  above  quoted  were,  however,  unfortunately 
amended  in  the  course  of  passage  through  the  House  of  Repre- 
sentatives by  inserting  in  Section  1,  before  the  words  "within 
the  United  States"  above  quoted,  the  words  "trading  in,  or 
marketing,"  and  by  inserting  in  Section  2,  after  the  words, 
"within  the  United  States"  above  quoted,  the  words,  ''and 
does  not  restrain  the  export  trade  of  the  United  States/'  That 
these  amendments  **  entirely  nullify"  the  purpose  of  the  Webb 
Bill  is  stated  by  the  Federal  Trade  Commission  in  its  Annual 
Report,  dated  November  15,  1916,  hereinafter  quoted. 

To  accomplish  any  of  the  purposes  of  the  Webb  Bill,  there- 
fore, the  two  amendments  above  criticised  must  be  dropped  and 
the  bill,  in  these  particulars  at  least,  must  be  restored  to  its 
form  as  reported  by  the  House  Judiciary  Committee  to  the 
House  of  Representatives,  which  has  been  outlined  above. 

If  the  two  amendments  above  criticised  be  dropped  from  tJie 
bill,  it  will  be  possible  for  any  concern  desiring  to  enter  the 
American  export  trade  to  obtain  the  benefits  of  the  bill,  either  by 
inccnporating  singly  a  subsidiary  corporation  for  the  sole  purpose 
of  carrying  on  export  trade,  or  by  jmning  wiik  aUm  concerns 
and  taking  stock  or  membership  in  a  corporation  or  unincorpor^ 
ated  association  organized  for  the  sole  purpose  of  carrying  on 
export  trade.  To  facilitate  the  ownership  by  corporations  of 
stock  or  capital  of  any  such  incorporated  or  unincorporated 
"associations,"  it  is  further  provided  that  Section  7  of  the 
Clayton  Act,  restricting  inter-corporate  stock  ownership  under 
certain  conditions,  shall  have  no  appHcation  to  such  **associa- 
tions'*  unless  the  effect  of  such  acquisition  or  ownership  may  be 
to  restrain  trade  or  substantially  lessen  competition  iviikin  the 
United  States  (Section  3). 

Every  such  "association"  is  required  forthwith  to  file  with  the 
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Pederail  Trade  Commiis^on  a  stat^ent  of  its  {dace  of  business, 

the  names  and  addresses  of  its  officers,  stockholders  or  membesrs, 
and  copies  of  its  certificate  of  incorporation  or  articles  of  asso- 
ciation, as  the  case  may  be,  and  a  statement  of  ''all  contracts, 
agreeftieats,  andundersUindingshad  with  any  fordgn  or  domestic 
aissociation  in  regard  to  the  conduct  d  or  practices  in  fore^^ 
trade." 

The  procedure  for  the  prevention  of  ''unfair  methods  of 
competition'!  now  contained  in  the  Federal  Trade  Comnaission 
Act  is  ^steaded  to  "ttnCair  methods  of  ccmipetition  tised  in 
export  trade  against  competitors  engaged  in  export  trade,  even 
though  the  acts  constituting  such  unfair  methods  are  done 
without  the  territorial  jurisdiction  of  the  United  States."  This 
absolutely  insures  fair  treatment  to  evoy  omcem  in  the  Ameri- 
can export  trade  with  which  the  "association"  competes;  and  it 
will  be  observed,  by  referring  to  the  definition  of  "export  trade" 
above  set  forth,  that  by  limiting  the  protection  to  concerns  in 
"export  trade,"  complaints  imder  this  Section  can  be  lodged 
only  by  concerns  that  are  sporting  from  the  United  States  to  a 
foreign  country. 


STRONGLY  URGED  BY  THE  PRESIDENT- 

The  necessity  for  immediate  legislation  of  this  character  is 
fully  recognized  by  .  the  Administration.  In  his  brief  Annual 
Address  to  Congress  on  December  5,  1916,  President  Wilson 
singled  out  the  Webb  Bill  for  particular  mention  in  the  following 

passage : 

"Three  matters  of  capital  importance  await  the  action  of  the 
Senate  which  have  already  been  acted  upon  by  the  House  of 
Representatives:  the  bill  which  seeks  to  extend  greater  freedom 
of  combination  to  those  engaged  in  promoting  the  foreign  com- 
merce of  the  country  than  is  now  thought  by  some  to  be  legal 
under  the  terms  of  the  laws  against  monopoly,  ... 

''I  ^laU  not  ai^e  at  l^igth  the  desiratnility  of  giving  a  freer 
hand  in  the  matter  of  combined  and  concerted  efiEort  to  those 
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who  shall  undertake  the  essential  enta^prise  of  building  up  our 
export  trade.  That  enterprise  will  presently,  will  immediatdy 
assume,  has  indeed  already  assumed,  a  magnitude  unprecedented 
in  our  experieace.  We  have  not  the  necessary  instrumentalities 
for  its  prosecutioa;  it  is  deexr^  to  be  doubtful  whether  they 
ooiild  be  created  upon  an  adequate  scale  under  our  present  laws. 
We  should  clear  away  all  legal  obstacles  and  create  a  basis  of 
undoubted  law  for  it  which  will  give  freedom  without  permitting 
unregulated  license.  The  thing  must  be  dam  ikow,  because  the 
opportuDsty  is  h^  and  may  escape  us  if  we  hedtate  or  delay." 


ENDORSED  BY  THE  TRADE  COMMISSION. 

Summarizing  in  a  letter  to  the  Senate  the  results  of  its  investi- 
gation of  competitive  conditions  affecting  Americans  in  interna- 
tional trade,  the  Federal  Trade  Commission  on  May  2,  1916, 
dedared  that  "other  nations  enjoy  marked  advant^ies  in  fomgn 
trade  from  superior  faciHlies  and  more  effective  organizations/' 
and  that  "doubt  and  fear  as  to  legal  restrictions  prevent  Ameri- 
cans from  developing  equally  effective  organizations  for  overseas 
harness  and  that  the  foreign  trade  <^  oar  manufacturers  and  pro- 
ducers,  particularly  the  smaller  concerns,  suffers  m  consequence. 
Moved  by  these  considerations,  the  Commission  earnestly  recom- 
mended ''the  immediate  clarification  of  the  law  to  permit  co- 
oparalion  among  Americans  for  report  tra^  In  a»dusion,  the 
Ommusdon  impressively  stated:  ''Hie  Commis^cm  feels  that  it 
would  fail  of  its  duty  if  it  did  not  urge  the  pressing  need  of  such 
action  immediately.  If  American  business  men  are  to  make  the 
most  of  the  great  opportunilies  now  b^ore  them,  are  to  build  se- 
curely in  foreign  trade,  and  are  to  avoid  disaster  in  the  shodc 
of  the  stem  and  determined  competition  that  will  doubtless  fol- 
low the  war,  they  must  at  once  perfect  the  organization  demanded 
by  the  conditions     international  trade/' 

^ce  sending  tMs  letter  to  the  Semite,  the  Commission  has 
published  in  a  report  of  nearly  a  thousand  pages  entitled,  "Report 
on  Co-oi)eration  in  American  Export  Trade,"  the  information  it 
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has  collected  on  this  subject  from  special  reports  for  the  Com- 
miasioa  &om  the  United  States  Consuls,  from  public  hearings  by 
the  Commissioti,  from  researdi  by  the  Commissioii  in  published 
material,  from  inquiry  cards  and  ^formal  schedules  sent  to  more 
than  25,000  American  business  and  professional  men,  and  from 
investigations  in  this  cotmtry  and  abroad  by  the  Commission's 
fidd  agents.  The  final  recommendations  o£  the  Commission, 
based  on  this  extraordinarily  compr^ensdve  study,  emphatically 
endorse  the  principle  of  the  Webb  Bill:  *'The  Commission  be- 
lieves," says  the  report,  "that  American  exporters  should  be  en- 
abled to  compete  in  foreign  markets  on  more  nearly  equal  terms 
with  foreign  competitors.  It  also  brieves  that  the  smaller  manu- 
facturers and  producers,  so  far  as  they  desire,  should  be  enabled 
to  share  in  such  foreign  business.  It  is  convinced  that  for  these 
purposes  cooperati^m  in  ei^>ort  trade  should  be  permitted.  It 
knows  that  doubt  as  to  the  application  of  the  anti-trust  laws  now 
prevents  any  marked  development  of  such  co-operation.  It 
does  not  believe  that  Congress  intended  by  the  anti-trust  laws 
to  prevent  Americ^ms  from  co-operating  in  export  trade  for  the 
purpose  of  competing  effectively  with  fwdgners  wk^exe  such  co» 
operation  does  not  restrain  trade  within  the  United  States  and 
where  no  effort  is  made  to  hinder  American  competitors  from 
firedLy  engitging  in  export  trade.  It  is  not  reasonable  to  suppose 
that  Congress  meant  to  obstruct  the  devdqpment  of  f  cueign  com- 
merce by  forbidding  the  use  in  export  trade  of  methods  of  organic 
zation  which  do  not  operate  to  the  prejudice  of  the  American 
putdic^  which  are  lawful  in  the  cotintries  wh^e  the  trade  is  to  be 
carried  on,  and  whidi  are  necessary  if  greater  equality  of  oppor-^ 
tunity  is  to  be  afforded  Americans  in  meeting  fweign  competitors. 
The  Commission,  therefore,  respectfully  recommends  that  Con- 
gress enact  declaratory  and  permissive  legislation  to  remove 
the  i^esent  doubt  as  to  the  law  and  to  establish  clearly  the 

of  such  co-operation, 

*'The  Commission  is  confident  that  the  enactment  of  such 
legislation  as  that  outlined  above  will  permit  the  development  of 
the  co-operalive  or^aization  which  must  tcUce  place  if  the  manu- 
facturers and  producers  of  the  United  States  axe  to  compete  with 
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foreigners  on  more  equal  terms  in  export  trade.  It  is  also  con* 
fident  that  this  essential  development  can  be  obtained  without 
haraaful  effects  on  the  domestic  maiket  and  without  prejudice 
to  the  interests  American  concerns  which  conduct  their  esxpo^ 
business  outside  of  any  combonation." 

FOREIGN  TRADE  NEEDS  DIFFERENT  LAWS. 

Laws  which  are  fair  and  even,  when  enforced  m  domestic  cdm^ 

merce  against  all  competitors,  become  unfair,  uneven  and  well- 
nigh  intolerable  in  foreign  commerce,  where  they  necessarily  can- 
not be  enf<»rced  af^dnst  combinations  of  foreign  competitors  and 
toreiga  consumers,  and  can  only  be  enforced  ^[ainst  American 

exporters. 

Throughout  the  markets  of  the  world,  our  competitors  are  be- 
ing encouraged  by  their  Governments  to  unite  in  highly  organized 
combinations.  Overwhehning  proofs  of  the  advantages  enjoyed 
by  foreign  exporters,  by  foreign  combinations  competing  with 
American  exporters,  and  by  foreign  buying  combinations  which 
depress  Americ£m  export  prices,  and  of  the  resulting  sacrifice  of 
our  nattoBl  resources,  have  been  published  by  the  Commission. 
Meanwhile  our  anti-trust  laws,  though  powerless  to  fortnd  any 
foreign  combinations  against  us,  nevertheless  purport  to  regulate 
our  entire  foreign  commerce,  and  apparently  deny  to  our  exporters 
ev^  advant^e  of  co-operative  action  to  meet  the  conditions 
of  fordgn  trade. 

How  different  legislating  for  foreign  commerce  is  from  legislat- 
ing for  domestic  commerce  has  been  appreciated  by  Congress. 
The  Clajrton  Act,  prohibiting  certain  kinds  of  price  discrimina- 
tions and  tying^-contracts,  scrupulously  excluded  from  the  opera- 
tion of  these  provisions  the  fordgn  trade  of  the  United  States. 
Our  national  banks  have  recently  been  permitted  to  co-operate 
in  the  conduct  of  banking  business  in  foreign  countries.  Steam- 
ship lines  in  for^gn  trade,  also,  are  now  permitted,  under  the 
superviaon  of  the  Shipping  Board,  to  form  ccnnbinations  without 
violating  the  laws  against  restraint  of  trade  and  monopolies. 
These  are  each  dear  recognition  of  the  fact  that  prohibitions  in- 
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tended  for  the  protection  of  our  own  dtizens  should  not  be  eati- 
tended  to  our  foreign  trade;  and  that  if  such  practices,  when 
carried  on  in  foreign  trade,  shotdd  adversely  affect  our  foreign 
trade,  the  laws  fsov&tmng  our  domestic  trade  are  adequate  to  deal 
with  the  dtuaticm. 

SAFEGUARDS  AGAINST  ABUSE  OF  CO-OPERATIVE  ACTION. 

''Two  chief  dangers/'  dedaied  the  Federal  Trade  Conunission 
in  its  letter  to  the  Senate, '  'from  co-operative  export  organizations 

of  American  manufacturers  and  producers  are  apparent.  They 
may  be  used  to  exploit  the  home  market  and  they  may  be  used 
unfairly  against  iiulividaal  Ammcan  exportefs  in  foreign  trade. 
The  dangers  in  co-operative  action  mtist  be  &ced  frankly  and 
provided  against  fully. 

"The  Commission  is  confident  that  this  can  be  done  without 
sacrificing  the  essential  advantages  of  joint  action  and  without 
altering  the  policy  of  the  anti*trust  laws  or  interferinir  with  their 
enforcement.  This  specific  extension  of  the  law  prohibiting  un- 
fair methods  of  competition  to  export  trade  and  requirement  of 
full  reports  to  the  Federal  Trade  Commission  from  cooperative 
export  organizations  wiH  protect  the  individual  exporter,  while 
the  enforcement  of  the  anti-trust  laws  will  prevent  the  use  of  such 
organizations  to  eflEect  restraint  of  trade  or  monopoly  in  the 
domestic  market." 

The  Webb  Bill  completdy  satisfies  these  requirements  of  the 
Comnrisdon,  Co-operative  action  ttnd^  the  provisions  of  the 
bill  cannot  possibly  be  abused.  Everything  tending  to  restrain 
trade  within  the  United  States  is  expressly  left  subject  to  the 
Sherman  Act.  Only '  'associations''  spedally  organized  to  engage 
exclusively  in  the  export  trade  can  ^joy  the  provi^ons  of  the 
bill.  Full  information  regarding  all  such  "associations"  will 
always  be  in  the  possession  of  the  Federal  Trade  Commission. 
Americans  competing  in  the -export  trade  against  such  '*  associa- 
tions" are  expressly  protected  against  all  unfair  methods  of  com* 
petition.  Greater  protection  to  the  public  and  to  individual 
American  competitors  of  such  associations"  cannot  be  asked. 
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RECOMMENDED  BY  THE  CHAMBER  OF  COMMERCE 
OF  THE  UNITED  STATES  OF  AMERICA. 


Legislation  for  the  relief  of  the  export  trade  has  been  repeatedly 
reoamoa^iicbd  by  the  Chamber  of  Coomieroe  of  the  United  States 
of  Ammca. 

On  March  31,  1914,  the  Special  Committee  on  Trust  Legisla- 
tion, appointed  by  the  Chamber,  recommended  **that  Congress 
should  direct  the  coimnission  to  investigate  and  feport  to  Con* 
gress  at  the  easfiest  practicaUe  date  on  the  advisaJbBity  d  amend* 
ing  the  Sherman  Act  to  allow  a  greater  degree  of  co-operation  in 
the  conduct,  and  for  the  protection,  of  the  foreign  trade." 

Upon  a  referendum  on  April  14, 1914,  of  this  reonmniendation 
to  the  vote  ci  the  constituent  oirganizatians  of  the  Qmmber  of 
Commerce  of  the  United  States  of  America,  this  particular  recom- 
mendation received  538  votes  in  favor  as  against  only  67  opposed. 

Following  this  referendum  the  act  creating  the  Federal  Trade 
Commission  became  law,  in  wlndi  the  Commission  was  em* 
powoed  to  investigate  "trade  conditions  in  and  with  foreign 
countries  where  associations,  combinations,  or  practices  of  manu- 
facturers, merchants,  or  traders,  or  other  conditions,  may  affect 
the  tixmga  trade  of  the  United  States,  and  to  report  to  Congre^ 
thereon  wil^  such  teoommendations  as  it  deen^  advisable. "  By 
this  time  the  European  war  had  increased  the  need  of  legislation 
of  this  character;  and  on  December  1,  1914,  the  Special  Com- 
mittee of  the  ChambOT  submitted  another  report  to  tiie  Chamber 
leoommCTidin^  "tiiat  tli^  Chamber  take  steps  to  promote  the 
passage  of  a  Wll  embodying  what  is  obviously  the  desire  of  an 
overwhelming  majority  of  the  constituent  members  of  the 
Chamber,  as  indicated  in  the  referendum  vote  above  referred  to. 

''The  principles  to  be  mbodied  in  such  a  bill  should,  in  the 
judgment  of  your  Committee,  be  as  follows: 

''First. — All  combinations  entered  into  or  carried  on  in  good 
faith  for  the  sole  purpose  of  increasing,  facilitating  or  benefiting 
£XPORT  TRADE,  including  i^^reements,  teansactions  and  acts 
entered  into,  perfcmned  or  carried  out  in  the  course  of  Export 
Trade,  which  do  not  restrain  or  monopolize  or  tend  to  restrain  or 
monopolize  trade  within  the  United  States  shall  be  lawful* 
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"Second. — ^The  term  'Export  Trade'  shall  be  confined  to  trade 
or  commerce  from  the  United  States  to  any  foreign  nation;  and 
the  term  'foreign  nation'  should  not  include  any  of  the  insular 
possessions  of  the  United  States. 

"Third. — That  the  Federal  Trade  Commission  should  be  given 
the  same  power  with  reference  to  organizations,  associations, 
agreements,  transactions  or  acts  entered  into,  performed  or 
carried  out  in  the  course  of  Expc»t  Trade  which  it  has  reason  to 
betieve  restrains  <»r  mcmopdizes  or  tends  to  restrain  OT  monopd^ 
trade  within  the  United  States,  as  it  has  under  the  Federal  Trade 
Commission  Act  in  the  matter  of  unfair  methods  of  competition. 

'  'Fourth. — That  none  of  the  powers  conferred  upon  the  Federal 
Trade  Conamission  in  the  Act  entitied  'An  Act  to  create  a  Federal 
Trade  Commission,'  etc.,  shoidd  be  in  any  way  abridged  in  such 
a  bill." 

In  its  report  submitting  these  recommendations  to  the  Cham* 
bet,  the  Committee  advanced  the  following  arguments»  which  are 

entirely  applicable  to  the  Webb  Bill: 

"In  domestic  interstate  trade  a  combination  of  buyers  as  well 
as  a  combination  of  sellers  can  be  reached  by  the  laws  of  the 
United  States.  In  the  fore^  trade,  however,  a  combination  o£ 
buyers  beyond  the  reach  of  control  by  the  United  States  may 
practically  dictate  the  prices  at  which  American  goods  may  be 
sold  in  foreign  markets,  in  the  absence  of  authority  to  American 
manufacturers  and  expaitexs  to  co-operate  to  maintain  prices 
abroad. 

"In  foreign  markets,  moreover,  American  manufacturers  have 
often  to  compete  with  foreign  manufacturers,  who  in  many  in^ 
stances  not  only  have  sanction  of  local  law  for  acting  in  co-opera^ 
tion  with  other  members  of  their  industry,  but  in  effect  receive 
subsidies  from  their  governments  when  they  sell  outside  their 
own  countries.    .    .  . 

"In  considering  the  points  of  opposition  which  may  arise  to 
the  plan  for  amendment  of  the  anti-trust  laws  here  embodied  your 
Committee  desires  to  lay  emphasis  on  the  purposes  ol  these  laws, 
which  were  fundamentally  to  protect  both  the  American  consumer 
and  the  independent  American  manufacturer  frompossibleoppres- 
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sion  by  the  large  combination  or  monopoly.  It  was  not  within 
these  purposes,  and  it  would  not  be  sound  and  economically  advis- 
able even  from  a  moral  standpoint,  for  this  government  to  assume 
to  protect  cofKSum^  and  producers  in  other  countries,  where 
other  conditions  prevail  and  where  governments  exist  with  full 
power  to  act  for  the  benefit  of  their  own  citizens,  from  any  results, 
balefvil  or  otherwise,  of  business  combination  in  the  United  States. 
The  scAe  grounds  of  oppo^tion  will  arise  from  fear  that  through 
permission  to  combine  for  export  trade  some  injury  may  result 
to  American  consumers  and  the  smaller  American  manufacturers. 
•  "This  fear  is,  in  the  opinion  of  your  Committee,  not  well 
grounded.  The  principles  of  new  l^^i^tion  recommended  in 
this  report  make  clear,  on  the  one  hand,  that  the  Federal  Trade 
Commission  shall  have  power  to  restrain  and  prevent  action  by 
combinations  in  foreign  trade  which  react  as  an  undue  restraint 
upon  internal  commerce,  while,  on  the  otha:,  they  spedhcally 
provide  tiiat  the  provisions  of  the  Federal  Trade  Commission  Act 
which  permit  the  Commission  to  restrain  and  prevent  unfair 
methods  of  competition  (embodied  in  Section  5  of  the  Act)  shall 
have  fxiU  appUcation  to  the  Foreign  Trade," 

This  report  of  the  Special  Ccxmmittee  of  the  Chamber  was 
accepted  and  approved  by  the  ChambCT  at  its  annual  meeting 
in  Washington  in  February,  1915. 

The  Webb  Bill,  in  principle,  fully  responds  to  all  the  considera- 
tions discussed  in  this  report  of  the  Chamber  of  Commerce  of 
the  United  States  of  America,  and  fully  accords  with  the  recom- 
mendations of  the  Chamber. 


MODIFICATIONS  NECESSARY  IN  THE  BILL. 

The  Webb  Bill,  as  reported  by  the  House  Judiciary  Com- 
mittee to  the  House  of  Representatives,  provided  that  nothing  in 
the  Shmnan  Antitrust  Act  "shall  be  construed  as  declaring  to 
be  illegal  an  association  ent^^  into  for  the  sole  purpose  of 

gaging  in  export  trade  and  actually  engaged  solely  in  such  trade, 
or  an  agreement  made,  or  act  done,  in  the  coturse  of  export,  trade 
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by  such  assodation,  provided  such  agreement  or  act  is  not  in 
restraint  of  trade  within  the  United  States"  (Section  2).  And 
"export  trade"  was  defined  to  mean  "solely  trade  or  commerce 
in  goods,  wares,  or  merchandise  exported,  or  in  the  course  of 
being  exported  from  the  United  States  or  any  Territory  tiierec^ 
to  any  foreign  nation ;  but  .  .  not  be  deemed  to  include 
the  production  or  mantifacttire  within  the  United  States  or  any 
Territory  thereof  of  such  goods,  war^,  or  merchandise,  or  any 
act  in  the  course  of  such  production  or  manufacture"  (Section  1). 

Sections  1  and  2  above  quoted  were,  however,  unfortunatdy 
amended  in  the  course  of  passage  through  the  House  of  Represen- 
tatives; and  these  amendments  are  wholly  disastrous  to  the  pur- 
pose of  the  Bill.  That  these  amendmmts,  unless  corrected,  will 
"entirely  nullify"  the  purpose  of  the  bill  is  emphatically  stated 
by  the  Federal  Trade  Commission  in  its  Annual  Report,  dated 
November  15,  1916,  in  which  the  Commission  says  (pp.  35-36): 
'Tfuiicular  attention,  hcmever,  is  called  to  the  fact  that  though 
the  bin  as  originally  reported  to  the  House  appears,  in  the  o{nnicm 
of  the  Commission,  to  effectively  meet  the  purpose  for  which  it 
was  drafted,  yet,  on  the  other  hand,  two  amendments  were  made 
to  the  bill  during  the  debate  which  seem  to  give  a  basis  for  legal 
construction  which  might  entirdy  nullify  this  purpose.  The 
first  amendment  referred  to  was  made  in  the  first  section  of  the 
bill.  In  order  to  permit  co-operation  only  with  respect  to  export 
trade,  the  term  'export  toule'  was  originally  carefully  defined  to 
exclude  the  production  or  manufacture  goods  witiiin  the  United 
States,  but  the  amendment  made  it  also  exclude  'trading  in  or 
marketing'  such  goods  within  the  United  States.  .  .  .  Obvi- 
ously a  successful  co-operative  export  organization  would,  in 
most  cases,  be  oUiged  to  purchase  goods  in  tiie  United  States 
and  therefore  to  trade  in  them.  The  second  amendment  referred 
to  is  found  in  the  second  section.  This  originally  granted  the 
right  of  cooperative  association  for  export  trade,  provided  such 
association  did  not  involve  'restraint  of  trade  within  the  United 
States.'  But  the  amendmoit  added  a  further  proviso,  namely, 
*and  does  not  restrain  the  export  trade  of  the  United  States'. 

•  .  •  The  Conmiission  is  of  the  opinion  that  these  provisions 
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<rf  the  bill  would  not  change  the  present  law.  But  the  very 
purpose  of  the  bill  was  to  clarify  the  law,  while  this  amendment 
presents  the  same  question  of  construction  as  the  existing  law. 
The  ]aw»  therefore,  would  be  neither  changed  tm  ciariied  if  the 
bill  wefe  enacted  in  the  form  in  which  it  was  passed  by  the 
House.  Therefore,  the  business  man  who  is  deterred  from 
engaging  in  co-operative  action  in  export  trade  by  fear  or  doubt 
concerning  antitrc^  laws  would  be  left  in  emtMy  the  s»ine 
position  as  before/* 

To  accomplish  any  of  the  purposes  of  the  Webb  Bill,  therefore, 
the  two  amendments  above  criticised  should  be  dropped,  and  the 
bill,  in  these  particulars  at  least,  should  be  restored  to  its  form 
as  reported  by  the  Hcmse  Judiciary  Committee  to  the  House  of 
Representatives,  which  form  has  been  outlined  above. 

Every  "association"  organized  under  the  Webb  Bill  is  required 
forthwith  to  file  witii  the  Federal  Trade  Commission  a  state- 
ment of  its  place  of  bu^ness,  the  names  and  addresses  of  its 
officers,  stockholders  or  members,  and  copies  of  its  certificate  of 
incorporation  or  articles  of  association,  as  the  case  may  be,  and 
a  statement  of  "all  contracts,  agreements  and  understandings 
had  with  any  foreign  or  dcnnestic  association  in  regard  to  the 
conduct  of  or  practices  in  foreign  trade." 

The  Federal  Trade  Commission  particularly  recommended 
''that  as  a  condition  precedent  to  enjoying  the  benefit  of  such 
legislation  every  such  co-operative  <»'ganizati<m  be  required, 
under  penalty,  to  file  promptly  with  the  Federal  Trade  Com- 
mission a  written  statement  setting  forth  the  essential  facts 
concerning  its  organization,  such  as  name,  location  of  its  o£&ces 
and  places  of  bi:^ess,  names  and  addresses  of  its  officefs  Bnd 
stockh<dders  or  members,  and  a  copy  of  its  artides  of  incorpor- 
ation and  by-laws,  if  incorporated,  or  a  copy  of  its  articles  of 
contract  or  association,  if  unincorporated.  The  Commission 
has  the  authority  now  to  require  such  reports,  but  it  should  not 
be  burdened  with  the  work  of  discovering  such  organizations 
and  requesting  information  from  them.  The  burden  of  furnish- 
ing the  required  facts  as  to  their  organization  should  rest  upon 
those  who  expect  to  enjoy  the  b^iefit  of  this  law.''    (Report  on 
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Co-operation  in  American  Export  Trade,  Vol.  1,  p.  380).  But 
the  Commission  did  not  recommend,  and  its  reasons  above 
quoted  would  hardly  support,  the  requirements  that  the  "asso- 
datton,"  n^[aidless  of  whether  the  CcMnmission  needs  the  in- 
formation or  not,  shall  ffle  with  the  Commisdon  "all  contracts, 
agreements,  understandings  had  with  any  foreign  or  domestic 
association  in  regard  to  the  conduct  of  or  practices  in  foreign 
trade/'  It  would  seem,  therefore,  better  to  omit  the  w<^ 
above  quoted,  and  to  insert  in  place  th^eof  language  adapted 
from  Section  6,  subdivision  b,  of  the  Federal  Trade  Com- 
mission Act,  viz.:  *'such  other  information  as  the  Federal  Trade 
CommissiQn  may  require  of  the  association  making  sitdi  state- 
ment as  to  its  organization,  bimness,  ccmdnct,  i»ractices,  manage* 
ment  and  relation  to  other  foreign  or  domestic  association." 
Indeed,  the  Federal  Trade  Commission  itself  seems  to  be  of 
this  opinion,  for  in  its  report  directly  after  the  passage  above 
quoted,  in  which  the  Commisston  lecomm^ids  the  filing  of  Hm 
statement  of  the  association's  place  of  business,  the  names  and 
addresses  of  its  officers,  stockholders  and  members,  and  copies 
of  its  certificate  of  incorporation  or  articles  of  association,  the 
Commission  says  (p.  380):  "Having  these  fects  befone  it,  the 
Commission  could  then  use  the  power  it  already  has  to  requite 
other  reports  in  such  detail  as  may  be  necessary  to  inform  it 
ftdlyof  the  activities  of  such  co-operative  bodies  and  to  place  it 
in  a  position  to  take  such  action  as  the  pttblic  interest  might 
require.'* 


PROMPT  PASSAGE  IMPERATIVE. 

Legislative  action  is  immediately  necessary. 

Several  months  before  the  outbreak  of  the  European  War,  a 
high  authority  addresring  the  National  Foreign  Trade  Con- 
vention in  Washii^ton  submitted  figures  abundantly  supporting 
his  statement  that  because  of  legal  impediments  suffered  by 
American  producers  in  coping  with  combinations  of  foreign 
buyers  "in  the  la$t  ten  years  thi^  has  been  a  waste  of  our 
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natural  resources  and  a  loss  to  American  wealth  from  the  sacrifice 
of  copper  values  alone  of  fifty  millions  of  dollars." 

Several  months  after  the  European  War  had  begun,  the 
Special  Committee  of  the  Chamber  of  Commerce  of  the  United 
States  reported  tihat  the  reasons  which  it  had  previously  ad- 
vanced in  favor  of  legislation  permitting  co-operation  among 
American  exporters  in  foreign  trade  "will  acquire  a  far  greater 
significance  when  the  nations  now  at  war,  whose  foreign  tmde 
has  been  curtailed,  £^;ain  enter  into  active  competition  for 
foreign  markets.  .  .  .  The  situation  affecting  the  foreign  trade 
of  the  United  States,  created  by  the  unexpected  war  in  Europe, 
gives  the  ground  for  urging  immediate  action.    .    .    . " 

The  Federal  Trade  CQmmis^on,  in  its  letter  to  the  Senate,  has 
even  more  emphatically  called  for  legislative  action:  "If  Ameri- 
cans are  to  enter  the  markets  of  the  world  on  equal  terms  with 
their  organized  competitors  and  their  organized  customers;  if 
they  are  to  expand  the  foreign  trade  of  the  United  States  as  they 
diould,  and  if  our  small  producers  and  manufacturers  are  to 
obtain  their  rightful  share  of  foreign  business  on  profitable 
terms,  they  must  be  free  to  unite  their  e£Eorts.  We  are  in  danger 
of  being  misled  into  ovenxmfidence  and  baseless  self-assurance 
by  the  imposing  totals  of  our  present  abnomud  foreign  trade. 
A  great  part  of  our  present  foreign  trade  is  piu-ely  war  business 
which  will  end  with  peace.  Another  part  is  enforced  buying  by 
parties  cut  off  from  former  sources  of  supply,  and  unfortunatdy 
much  of  this  business  is  being  done  on  texms  and  by  methods 
that  are  alienating  the  purchasers  and  that  insure  the  diversion 
of  their  trade  to  other  countries  at  the  earliest  opportunity. 
Moreover,  the  end  of  the  war  will  doubtless  see  vigorous  efforts  by 
Europeans  to  recapture  lost  trade.  Therefore,  earnest  thought 
^ould  be  ffvea  to  measures  for  the  improvement  of  our  foreign 
business/* 

The  President,  in  his  Annual  Message  to  Congress  on  Decem- 
ber 5,  1916,  urged  upon  the  Senate  the  passage  of  the  Webb  Bill 
in  these  impressive  words:  "The  thing  must  be  done  now  be- 
cause the  opportunity  is  here  and  may  escape  us  if  we  hesitate  or 
delay." 
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OPPORTUNITIES   OPENED    TO    SMALLER  AMERICAN 

MANUFACTURERS. 


So  long  as  co-operation  in  American  export  trade  is  forbidden 
or  even  hazardous  under  our  anti-trust  laws,  so  long  must  efl&- 
ciency  in  the  American  export  trade  be  restricted  to  those  few  con- 
cerns m  each  line  of  industry  whose  resources  of  capital  enable 
them  each  single-handed  to  maintain  separate  organizations  of 
their  own  in  foreign  markets. 

The  present  predicament  of  the  smaller  American  manufacture 
was  described  by  the  Special  Committee  of  the  Chamber  of 
Commerce  of  the  United  States:  '*In  attempting  to  secure  a 
foreign  tnarket  for  his  goods  the  smaller  American  manufacturer 
who  is  in  a  position  to  produce  more  goods  than  his  domestic 
market  will  consume  is  faced  at  the  outset  by  the  large  expense 
coupled  with  delayed  returns  involved  in  creating  and  main- 
tainix^  a  selling  agency.  In  order  that  he  may  take  advantage 
of  the  fordgn  trade  opportunity  created  by  the  war,  together 
with  the  larger  firms  and  corporations  already  established  in 
foreign  trade,  he  must  be  permitted  to  co-operate  with  his 
fellows  in  like  lines  of  production  in  supporting  a  common  selling 
agaicy  and  consequently  in  entering  into  agreements  as  to  dis- 
tribution, both  of  expenses  and  of  profits." 

Under  the  terms  of  the  Webb  Bill,  the  smaller  American  manu- 
facturer will  be  enabled  to  co-operate  with  his  fellows  upon  any 
bads  of  joint  effort,  expenses,  or  profits  for  the  jmrpose  of  main- 
taining common  selling  agencies  abroad,  or  carrying  on  export 
trade  in  any  other  form  of  co-operation.  While  the  bill  will,  and 
should,  leave  each  co-operating  American  export  association  free 
to  decide  what  individuals  shall  belong  to  such  association,  the 
bill  offers  complete  freedom  to  every  American  exporter  to 
enter  the  export  trade  either  singly  or  in  co-operation  with  asso- 
ciates mutually  congenial,  and  absolutely  insures  that  neither 
he,  nor  the  American  public,  nor  any  American  producer  or  con- 
sumer sbBH  ever  be  restrained  <xc  in  any  wise  prejudiced  by  reason 
of  such  co-operative  enterprise. 

The  Webb  Bill  promises  freedom  to  American  export  trade, 
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opportunity  to  smaller  American  mantifacturers,  and  stimulus 

to  our  entire  American  commercial  and  industrial  life;  and  the 
prompt  passage  of  the  bill  by  Congress  with  the  modifications 
above  suggested  is,  therefore,  strongly  urged. 

Hbnrt  R.  Townb,  Chairman, 
William  Hamlin  Childs, 
Waldo  H.  Marshall, 
Gilbert  H.  Montague, 
S.  Fredbric  Taylor, 
Committee  on  Federal  Trade  Comndmon. 
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